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Abstract Liability in tort for defective product is anchored on
negligence. It is governed by legal principles found chiefly in
the judgment of judges entrusted with the administration of
justice and partly from law books of eminent scholars. This
work examines the subject of defective product within the confines of law of tort, and argues that consumers should be protected at all times and independently of contractual relations
otherwise producers themselves may become ‘killers’ in the
near future.

plained by the fact that in the discussion of the
topic which now engages your Lordships’ attention, two rival principles of the law find a
meeting place where each has contended for
supremacy. On the one hand, there is the wellestablished principle that no one other than a
party to a contract can complain of a breach of
that contract. On the other hand, there is the
equally well-established doctrine that negligence apart from contract gives a right of action to the party injured by that negligence –
and here I use the term negligence, of course,
in its technical legal sense, implying a duty
owed and neglected. The fact that there is a
contractual relationship between the parties
which may give rise to an action for breach of
contract, does not exclude the co-existence of
a right of action founded on negligence as between the same parties independently of the
contract, though arising out of the relationship
in fact brought about by the contract.[7]
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1.

Introduction

Liability[1] in tort for defective product is an exception to the strict legal order that none but a party to a contract
can be found on its breach. In this, the case becomes one of
delict and not of breach of contract. It must therefore be shown
that there was a duty owed and breached which led to injury to
the person whom the duty is owed. This is because a man cannot be charged with negligence if he has no obligation to exercise diligence.
Thus, rules and principles have been enunciated upon
tort-based actions to ensure protection of a consumer. One obvious example is the tort of negligence[2], which applies to
hold manufacturers and producers of defective products and
services liable.[3] Originally, liability was restricted to the existence of a contractual relationship.[4] The general principle
was that a person selling an article, which he did not know to
be dangerous cannot be held liable to a person with whom he
made no contract by reason of the fact that reasonable inquiries
might have enabled him to discover that the article was in fact
dangerous. Hence, a person who is not a party to a contract can
neither sue for its breach nor enforce its performance even if it
confers benefit on him.[5] Lord Hunter in Cameron v.
Young[6] put the law thus: “a stranger to a lease cannot found
upon a landlord’s failure to fulfill obligations undertaken by
him under contract with the lessee”. Lord Macmillan reviewed
liability cases under contract on the one hand and under negligence on the other hand and concluded as follows:It humbly appears to me that the diversity of
view which is exhibited in such cases as
Gorge v. Skivington on the one hand and
Blacker v. Lake & Elliot, Ltd. on the other
hand – to take two extreme instances – is exhttp://dx.doi.org/10.29322/IJSRP.8.8.2018.p8012

Obviously therefore, liability exists both in contract
and in tort via negligence arising from the same or different set
of facts. The near impracticability to prove negligence in order
to protect consumers in Nigeria necessitated this research. This
study therefore aims to achieve the following specific objectives: (i) to determine the extent to which action founded on
negligence can avail a consumer without contractual relation
and (ii) to ascertain the extent to which duty of care exists in
the context of Nigerian case laws. To investigate these, the following research questions are imperative, namely, does negligence simpliciter avail a consumer without contractual relation? and can the duty of care exist independently of any contract? The paper appraises common law authorities and juxtaposes same with Nigerian case laws on the subject. It questions
the ratio decidendi in Justice K. O. Anyah’s case.

2.

Definition of Terms

Certain terms emerge in the topic of discourse – consumer, product and defective product. Attempt is made to define them within the coverage of this paper.
(a)
Consumer: The definition of a consumer is not a simple task. Variegated definitions abound. Some define it from
www.ijsrp.org
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individualistic[8] point of view, others see it from organizational[9] angle yet another defines it from the point of contract
– purchases.[10] Section 32 of the Consumer Protection Council Act defines consumer to mean an individual who purchases,
uses, maintains or disposes of product or services. Monye in an
all-embracing description, wrote that “… the term consumer is
not confined to purchasers. It extends to contractual consumers;
ultimate users as well as any person who comes into contact
with a product or service in any way whatsoever”.[11] For the
purpose of this paper, the term consumer is restricted to ultimate users and any person who comes into contact with a product or service in any legitimate[12] way whatsoever. The qualification is necessary to exclude those who may come into contact with the product in an improper and illegitimate manner.
Thus, in terms of goods and services, every (human) being[13]
is a consumer. A consumer is a receiver of goods, services or
both for use or consumption either gratis or otherwise. Hence,
a giver or provider of such goods and services is under a duty
of care and may be liable for injury arising from the defects in
the goods and services so provided, provided the consumer
sustains injury in the use of the product.
(b)
Product: The Consumer Protection Act of
1987(UK) defines a product as “any goods or electricity and …
includes a product which is comprised in another product…”.[14] In the same vein, section 45 defines goods as including “substances, growing crops and things comprised in land by
virtue of being attached to it and any ship, air craft or vehicle”.
In general, ‘product’ is not limited to articles of food, drink et
cetera. It includes articles such as underwear,[15] tombstone,[16] motorcars,17] lifts,18] hair-dye,[19] condom,[20]
contraceptive pills,[21] perambulator[22] etcetera. The liability
for defective product has also been extended to building; hence,
building[23] may also be viewed as product. But, is a statement
capable of being a product so as to entitle one to damages for
injuries sustained as a result of a careless statement via defective
statement, nay defective product- negligent statement?[24]
The issue of liability for negligent statement upon
which injury or loss results was once unsettled. Of the two divides, one posited that no action could lie for a negligent statement even if it was intended to be acted upon and indeed was so
acted upon by anyone to his loss.[25] This was predicated on
the legal principle that the duty to be careful in making statements arises only out of either contract or fiduciary relationship.
On the other hand, the progressive views restricted liability for
such statements to professionals acting in their professional capacities.[26] Lord Denning himself stated:
Let me now be constructive and suggest the
circumstances in which I say that a duty to use
care in making a statement does exist apart
from a contract in that behalf. First, what persons are under such duty? My answer is those
persons, such as accountants, surveyors, valuers and analysts, whose profession and occupation it is to examine books, accounts, and
other things, and to make reports on which
other people – other than their clients – rely in
the ordinary course of business. Their duty is
not merely a duty to use care in their reports.
They have also a duty to use care in their
work, which results in their reports...[27]
http://dx.doi.org/10.29322/IJSRP.8.8.2018.p8012
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The duty is not one at large. It is restrictive. It is a duty, which the professionals owe to their employers or clients
and also “… to any third person to whom they themselves
show the account or to whom their employer is going to show
the accounts so as to induce him to … or take some other action on them”. Implicitly, the duty does not extend to strangers.
Again, it is limited to a given transaction specifically required
and disclosed to the concerned professional. Thus, the duty of
care and the consequent liability do not extend to indeterminate
persons, time and transaction.[28]
(c)
Defective Product: Etymologically, the verb “defect”
is synonymous with default, deficiency, destitution, lack, shortcoming, spot, taint, want, blemish, blotch, error, flaw, imperfection, mistake, failing, fault, foible.[29] In the same vein, the
adjective ‘defective’ means deficient, inadequate, incomplete,
insufficient, scant, short, faulty, imperfect, marred.[30] Generally, therefore, a ‘defective product’ is one that is deficient,
faulty, inadequate or incomplete. Such product lacks something
essential to make it adequate, sufficient, faultless and spotless.
According to Monye, “a product which poses some hazards to
life or property is certainly defective”.[31] It is reasoned that
this definition is not entirely correct. A product is defective
when the hazard to life or property is not expected. If the hazard is expected, the product is merely dangerous and not necessarily defective. She further illustrated: “A poison, a chemical
or an explosive is inherently dangerous; but if accompanied
with an appropriate label and warning it may not be construed
as defective”.[32] This again is objectionable. Is every inherently dangerous article defective, and is such defect curable by
mere appropriate labeling or warning? It is appropriate to observe that an inherently dangerous article is not necessarily
defective whether there is warning or otherwise. For example, a
properly timed time bomb is inherently dangerous though not
defective. Conversely, an improperly timed time bomb is both
inherently dangerous and defective. Hence, ‘defective product’
and ‘dangerous product’ are not strictly the same though related.
It is imperative to point out that a distinction exists between defect in contract and defect in tort. Monye says and
rightly too that a safe but inferior product may be regarded as
defective in contract but not so in tort.[33] This is true where
the buyer specifically and expressly demanded from the seller a
non-inferior product and the latter, knowingly or otherwise
sales inferior product to the former. The learned author illustrated with a measure of authority thus:
For a product to be considered defective in
tort, it must be in such a condition as is capable of causing injury to person or property.
Using our earlier illustration, if a skin lotion
contrary to its presentation fails to tone the
skin, the claimant cannot succeed in the absence of a definite injury. This is because the
duty owed to a consumer in tort is to guard
against possible injuries.[34]
From the bench, the judgment of Lewis J is apt. The jurist
opined:
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I have to remember that the duty owed to the
consumer, or the ultimate purchaser, by the
manufacturer is not to ensure that his goods
are perfect. All he has to do is to take reasonable care to see that no injury is done to the
consumer or ultimate purchaser. In other
words, his duty is to take reasonable care to
see that there exists no defect that is likely to
cause such injury.[35]

idea of making the product was conceived, through the processing time until the end of production. It is therefore argued
that even when there is a chance of intermediate examination of
the product but without the possibility of tempering with same,
the manufacturer should still be liable to the ultimate user in the
event of injury unless the former can show that the product left
its control in non-defective condition.
Notwithstanding the judicial decisions in Dunlop’s
case and other similar cases, judicial authorities exist where
liability avails without contractual relation. These instances are
Although Lewis J. did from the quoted statement de- discussed below.
fine neither defect nor product, it is clear that whatever is categorised, as ‘defect’ must be capable of causing injury and in- i.
Fraud: Where the injury results from fraudulent misstatedeed must have occasioned injury to the plaintiff. Currently, the ment, liability avails in
favour of a third party even in the
issue of product defect and consequent liability is regulated by absence of contract. In Longridge v. Levy[42] a man sold a gun
statute[36] rather than the case law in most jurisdictions. This which he knew was dangerous for the use of the purchaser’s
paper is delimited to the tort aspect of defective product liabil- son. The gun exploded in the hand of the purchaser’s son. The
ity.
court held that the purchaser had a right of action in tort against
the gun maker based on fraud of concealment on the part of the
seller of the gun. This was subsequently held not to be of wider
3. Liabilities in Tort for Defective Products
application.[43]
The liability here is anchored on the fact that the article
As a general proposition of law, a party is liable for was dangerous to the knowledge of the manufacturer. The
damage caused by defective product only when there is contrac- knowledge of the danger creates an obligation on the manufactual relationship. The principle of privity of contract applies to
turer or any such person to warn the third party and its concealment is in the nature of fraud.
limit liability[37] to parties to the contract except in few cases
of undisclosed principal, constructive trust among others.[38] ii.
Where the article is dangerous per se: In respect of
The importance of contractual relation as a basis of liability was this, a special or peculiar duty is imposed on those who send
emphatically stated in Dunlop Pneumatic Tyre Company Ltd v. forth or install such articles to take precautions as necessary as
Selfridge and Company Ltd[39] thus:
other parties may come within their proximity.[44] In Dominion
Natural Gas C., Ltd v. Collins and Porkins,[45] the appellant
My Lords, in the law of England certain princompany installed gas apparatus, which supplied natural gas on
ciples are fundamental. One is that only a perthe premises of a railway company. The company installed a
son who is a party to a contract can sue on it.
regulator to control the pressure but their men negligently made
Our law knows nothing of a jus quaesi-tum
an escape – valve discharge into the building instead of the open
tertio arising by way of contract. Such a right
air. The railway workmen – the plaintiffs were injured by an
may be conferred by way of property, as, for
explosion in the premises. The defendants were held liable. In
example, under a trust, but it cannot be conthe absence of contractual relation, the court per Lord Dunedin
ferred on a stranger to a contract as a right to
who read the majority judgment held:
enforce the contract in personam. A second
principle is that if a person with whom a conThere may be, however, in the case of anyone
tract not under seal has been made is to be able
performing an operation, or setting up and into enforce it consideration must have been
stalling a machine, a relationship of duty.
given by him to the promisor or to some other
What that duty is will vary according to the
person at the promisor’s request… A third
subject matter of the things involved. It has,
proposition is that a principal not named in the
however, again and again been held that in the
contract may sue upon it if the promisee really
case of articles dangerous in themselves, such
contracted as his agent. But again, in order to
as loaded firearms, poisons, explosives, and
entitle him so to sue, he must have given conother things ejusdem generis, there is a peculisideration either personally or through the
ar duty to take precaution imposed upon those
promisee, acting as his agent in giving it.[40]
who send forth or install such articles when it
is necessarily the case that other parties will
The House of Lords in Scruttons Ltd v. Midland Silicome within their proximity.[46]
cones Ltd[41] unanimously cited with firm approval the decision in Dunlop’s case. This position is anti-consumerism. It is The distinction of articles dangerous per se[47] and articles
rare to see a case of contract between a manufacturer of a prod- dangerous sub modo[48] has been a subject of sustained critiuct and its consumer, i.e. contract of sale. The contractual rela- cism. Heuston and Buckley wrote:
tionship in most cases exists between the manufacturers and the
The distinction is certainly difficult to support
wholesalers or retailers and not between the manufacturers and
in principle. There is nothing, which is at all
the ultimate users. Yet it may not be denied that the manufacturtimes and in all circumstances dangerous;
er had the ultimate consumer in contemplation from when the
http://dx.doi.org/10.29322/IJSRP.8.8.2018.p8012
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there is an element of danger in every object.[49]

therefore, independently of contract, take reasonable care to
prevent injury to the purchaser and or ultimate user. The actual
or constructive knowledge of the defect in the article raises the
Similarly, in Read v. J. Lyons & Co.[50] the Attorney General duty of care upon the maker of the article. In the American case
Sir Hartley Shawcross argued:
of Macpherson v. Buick Motor Co.[54] the plaintiff bought a car
from a retailer. The car was manufactured by the defendant. The
The true question is not whether a thing is
defect in the construction of the car caused injury to the plaindangerous in itself but whether, by reason of
tiff. The court held that the plaintiff was entitled to recover
some extraneous circumstances, it may bedamages from the manufacturer. Cardozo J. opined:
come dangerous. There is really no category of
dangerous things, which require more and
There is no claim that the defendant knew of
some which require less care.
the defect and willfully concealed it… The
charge is one, not of fraud, but of negligence.
It is conceded that there is an element of danger in eveThe question to be determined is whether the
rything. However, it is contended that certain objects are inherdefendant owed a duty of care and vigilance to
ently dangerous. A loaded gun at all times and in any hand is
anyone but the immediate purchaser… The
inherently and patently dangerous – pull the trigger and the conprinciple of Thomas v. Winchester 6 N.Y 397
sequence is grave harm to person if the nozzle is pointed to a
is not limited to poisons, explosives, and
person, but not so for a toy gun. The common ground is that a
things of like nature, to things, which in their
degree of care arises proportionately to the level of danger assonormal operation are implements of destrucciated with the article and special care ought to be exercised in
tion. If the nature of a thing is such that it is
respect of articles dangerous per se than articles dangerous sub
reasonably certain to place life and limb in
modo.
peril when negligently made, it is then a thing
of danger. Its nature gives warning of the conIii Negligence and Neighbourhood Principle
sequences to be expected. If to the element of
danger there is added knowledge that the thing
The defendant has the duty to exercise ordinary care in
will be used by person other than the purchascompounding an article in order to maintain the safety of those
er and used without new tests then, irrespeche knew or ought to know the article may be purchased for. The
tive of contract, the manufacturer of this thing
duty is not limited to the immediate purchaser but also extends
of danger is under a duty to make it carefully.
to the ultimate consumer. In Francis v. Cockrell,[51] the plaintiff was injured by the fall of a race course stand while he sat on Similarly Breth MR. in Heaven v. Pender[55] held:a seat he had booked and paid for. The defendant was the proprietor of the stand and acted as a receiver of the money. The
The proposition which these recognised cases
contractor negligently erected the stand though the defendant
suggest and which is, therefore, to be deduced
was not aware of the defect. The court followed the decision of
from them, is that whenever one person is by
Lord Chief Baron in George v. Skivington where the Law Lord
circumstances placed in such a position with
put the law succinctly thus:
regard to another that every one of ordinary
sense who did think would at once recognise
He said there was a duty in the vendor to use
that if he did not use ordinary care and skill in
ordinary care in compounding the article sold,
his own conduct with regard to those circumand that this extended to the person for whose
stances he would cause danger of injury to the
use he knew it was purchased and this duty
person or property of the other a duty arises to
having been violated, and he having failed to
use ordinary care and skill to avoid such danuse reasonable care, was liable in an action at
ger.
the suit of the third person.[52]
The court employed a scenario where goods were to be
It is important to state that the defendant is presumed and rea- supplied to be likely used by some other person who had no
sonably to know or foresee the ultimate consumer of his article. contractual relation with the supplier. The Judge then put the
Ignorance does not avail. Lord Lush J. in White v. Steadman[53] law in its considered perspective thus:opined:
Whenever one person supplies goods, or maThat a person who has the means of
chinery or the like, for the purpose of their beknowledge and only does not know that the
ing used by another person under such circumanimal or chattel which he supplies is dangerstances that everyone of ordinary sense would,
ous because he does not take ordinary care to
if he thought, recognize at once that unless he
avail himself of his opportunity of knowledge
used ordinary care and skill with regard to the
is in precisely the same position as the person
condition of the thing supplied or the mode of
who knows.
supplying it, there will be danger of injury to
the person or property of him for whose use
The defendant should know or ought to know or conthe thing is supplied, and who is to use it, a
template the defect and foresee the consequent danger and
duty arises to use ordinary care and skill as to
http://dx.doi.org/10.29322/IJSRP.8.8.2018.p8012
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thing. And for a neglect of such ordinary care
or skill whereby injury happens a legal liability arises to be enforced by an action for negligence. This includes the case of goods,
etc….[56]
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sion. Although the vendor of the lamp against whom the action
was brought was not the manufacturer[64], the judgment of the
court covered manufacturers. The court put the law thus:It would be going much for to say, that so
much care is required in the ordinary intercourse of life between one individual and another, that if a machine not in its nature dangerous, but which might become so by a latent
defect entirely unknown, although discoverable by the exercise of ordinary care, should be
lent or given by one person even by the person
who manufactured it, to another, the former
should be answerable to the latter for a subsequent damage accruing by the use of it.[65]

Even when the manufacturer of the article has shown
reasonable care and diligence he may still be held liable if the
article had left its company in a defective condition. In Grant v.
Australia Knitting Mill,[57] the defendant was an underpant
manufacturer. The plaintiff complained of dermatitis arising
from the use of the underpant manufactured by the defendant, as
a result of the latter’s use of excess sulphitis. The defendant led
evidence to the effect that he had manufactured 4,737,600 pairs
of underpants without complaints. The plaintiff succeeded because the underpant was proved and held to be defective when it
It is submitted that the case of Bates v. Batey & Co Ltd
left the defendant’s company.
and the likes are against public interest, public health and safety[66]. They are capable of promoting the circulation of defecSimilarly, in the Nigerian case of Edward Okwejiminor tive products to the public and still render the ultimate consumv G. Gbakeji & anr[58], the plaintiff/appellant pleaded that on ers helpless in the event of injury. There is no reason the ancient
the 13th day of February, 1991, he took out a bottle of Fanta position in relation to negligent act should not be extended to
Orange drink from a crate of mineral he purchased from the first defective product. In the 15th century case of the Thorns[67] the
defendant/respondent earlier same day. Meanwhile the first de- court held: “though a man doth a lawful thing yet if any damage
fendant/respondent purchased from the manufacturer, the 2nd do hereby befall another he shall answer for it, if he could have
defendant/respondent. While drinking the Fanta orange, the avoided it”.
plaintiff/appellant allegedly felt some sediments and rubbish
This is the correct principle, which is reasonable and
down his throat and stopped half way to take closer look at the just. To hold otherwise is to accord legal sanctity to injurious
content of the bottle. He then discovered that the bottle con- avoidable negligent conduct. Hence, the opinion of Lord Esher
tained a dead cockroach. He developed stomach pain and was in Emmeus v. Pottle[68] is apt. The jurist opined:consequently hospitalized. During trial, an unopened Fanta orange containing a fly in the same crate of mineral was tendered
Any proposition the result of which would be
and admitted (exhibit G). The trial court held that the contamito show that the common law of England is
nated Fanta orange which the plaintiff bought and consumed
wholly unreasonable and unjust cannot be part
caused him stomach pain, vomiting and stooling and led to his
of the common law of England.
admission in hospital. The Supreme Court set aside the decision
of the Court of Appeal and affirmed the decision of the trial
Indeed to hold otherwise is to encourage product chacourt on the point that ‘plaintiff is a person closely and directly os, which is dangerous to the unborn, unhealthy to the living
affected by the act of the 2nd defendant and he owes the con- and ungodly, may be, to the dead. In Donoghue v. Stevensumers including the plaintiff the duty of care or that the drinks son,[69] the appellant on August 26, 1928 drank a bottle of
manufactured by them should not do damage to the consum- ginger beer manufactured by the respondent. A friend of the
ers’.[59] This decision is highly commendable as it upholds the appellant bought the bottle of the ginger beer at paisley; the
liability of the 2nd defendant/respondent without contractual said friend poured some of the ginger beer out into a tumbler,
relationship with the plaintiff/appellant.
which the appellant drank. Again the friend proceeded to pour
On the contrary, the case of Bates v. Batey & Co the remainder of the contents of the bottle into the tumbler
Ltd[60] stands out. In that case, the plaintiff bought a bottle of when a snail, which was in a state of decomposition, floated
ginger beer from a retailer who bought from the manufacturer. out of the bottle. The appellant further averred that the results
The bottle was defective though unknown to the manufacturer of the nauseating sight of the snail and the impurities in the
who could have discovered it by the exercise of reasonable care. ginger beer caused her shock and severe gastroenteritis. The
The court per Horridge J. held that the manufacturer was not House of Lords in a majority judgment[70] reviewed preliable because he did not know of the defect.[61] Lord existing relevant and related authorities on the issue and held:Buckmaster in Donoghue v. Stevenson viewed cases that grantMy Lords, if Your Lordships accept the view
ed damages for injury sustained by the plaintiff without contract
that this pleading discloses a relevant cause of
as legally vexatious and prayed that those cases “should be buraction you will be affirming the proposition
ied so securely that their perturbed spirits shall no longer vex
that by Scots and English Law alike a manuthe law”.[62] In answer to this in clear terms and rightly so,
facturer of products, which he sells in such a
Lord Macmillan in the same case adumbrated: “In a true case of
form as to show that he intends them to reach
negligence, knowledge of the existence of the defect causing
the ultimate consumer in the form in which
damage is not an essential element at all”. Hence, ignorance of
they left him with no reasonable possibility of
the defect is not a defence.
intermediate examination, and with the
In the case of Longmeid v. Holliday[63] a defective
knowledge that the absence of reasonable care
lamp was sold to a man whose wife was injured by its explohttp://dx.doi.org/10.29322/IJSRP.8.8.2018.p8012
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in the preparation or putting up of the products
will result in an injury to the consumer’s life
or property, owes a duty to the consumer to
take that reasonable care.[71]
The court enunciated the principle of duty of care to
one’s neighbour and defined neighbour in relation to the proximity of action of one man in relation to another and not necessarily physical closeness. Lord Atkin in the lead judgment explained:The rule that you are to love your neighbour
becomes in law, you must not injure your
neighbour; and the lawyer’s question, who is
my neighbourreceives a restricted reply. You
must take reasonable care to avoid acts or
omission, which you can reasonably foresee
would be likely to injure your neighbour. The
answer seems to be – persons who are so
closely and directly affected by my act that I
ought reasonably to have them in contemplation as being so affected when I am directing
my mind to the acts or omissions which are
called in question.[72]
By this, the duty to take care and the liability for
breach, independently of contract was re-affirmed with judicial
seal of finality. This landmark decision accorded the concept of
consumer protection a pride of place in the society.
However, in the Nigerian case of Justice K. O. Anyah
v. Imo Concord Hotels Ltd & 2 ors.,[73] negligence was judicially sanctioned as an impractical theory of consumer protection. The facts of the case are that on the 19th day of December,
1986, the appellant, Justice K. O. Anyah came to Owerri, Imo
State of Nigeria to attend a book launching ceremony. He drove
his 505 Peugeot Saloon Car with registration No IM 6583 AF
into the premises of the 1st Respondent, Imo Concord Hotels Ltd
and booked accommodation for one night. At the gate of the
hotel, the 2nd and 3rd respondents who were the hotel security
men on duty on that day registered the number of the appellant’s
car and issued him with a plastic disc No 102. Thereafter, the
security men lifted the bar across the gate and the appellant
drove his said car into the hotel and parked it in a parking space
therein. He then locked the car, pocketed the keys and checked
into the room allocated to him where he slept for the night.
The following morning, the appellant checked out of
the hotel, went to pick his car where he parked it but discovered
that the car had been stolen. He immediately reported same to
the hotel management and the latter ordered investigation yet
the car was not recovered. Consequently, the appellant filed an
action in court claiming a total of N150,000.00 (One Hundred
and Fifty Thousand Naira) for the value of the stolen car, expenses incurred and general damages on the ground that the
respondents were negligent in allowing his car to be stolen in
the hotel on 20th December, 1986. The trial court held that the
Respondents owed duty of care to the appellant, a decision the
Court of Appeal reversed. At the Supreme Court, the apex court
noted the meaning and relevance of ‘duty of care’ and ‘neighbour’ in an action for negligence. The court affirmed that the
principle of negligence is that a person owes a duty of care to
his neighbour who would be directly affected by his act or
omission. The court adumbrated thus:http://dx.doi.org/10.29322/IJSRP.8.8.2018.p8012
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There is a legal duty owed to take reasonable
care to avoid acts or omissions, which can be
reasonably foreseen to likely injure a neighbour. “Neighbours” in this regard are persons
who are so closely and directly affected by
one’s act that one ought reasonably to have
them in contemplation as being so affected
when one is directing his mind to the acts or
omissions which are called in question.[74]
Thereafter the Supreme Court per Kalgo JSC in the
leading judgment reasoned and concluded to wit: “I have carefully studied the submissions of both counsel on this issue and
after considering the facts of this case and read the case cited by
the respondents’ counsel, I am satisfied that the appellant is not
such ‘neighbour’ that the respondents must or ought reasonably
to have him in contemplation when directing their minds to their
acts or omissions”.[75]
On the facts of the case, the court opined:
The parking of a car or other valuable possessions does not necessarily give protection to
the properties so parked from being interfered
with by third parties. The proprietor of such
hotels and/or the provider of such facility may
not necessarily be liable for any loss that may
occur as a result of the use of the space so
provided. The fact that there are security men
employed by the hotel assisted by policemen
does not, ipso facto, create any legal relationship between the hotelier and the lodger requiring the former to ensure the security of the
lodger’s car parked in the hotel. Afterall, the
hotel itself has its own properties to protect
and unless there is an existing legal duty for it
to protect the properties of others who come
into the hotel, it has no duty of care owed to
them and the presence of security men and policemen in its premises alone cannot be taken
to be security to protect the properties of visitors. But where, for example, a visitor who
came through the hotel gate was given a plastic or metal disc and he parked his car in the
hotel park, locked it up, gave the key to the
hotel security men and drew their attention to
where he parked the car[76], there may arise a
duty of care on the part of the security men to
ensure the safety of the car. In the instant case,
the appellant merely parked his car in the hotel
park after he was allowed in and given the hotel disc.[77]
Implicitly, the court reasoned that the defendants/respondents owed a duty of care and vigilance to no
one but those who parked their cars in the hotel premises and surrendered their keys to the hotel security men
and drew their attention to where the cars were parked.
This writer is of the humble view that the respondents
owed legal duty of care to their neighbours, and their
neighbours include all the customers to the hotel,
whether the cars’ keys were surrendered to the
www.ijsrp.org
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securitymen or otherwise, and whether their attention
was drawn to the place the cars were parked or not. In
this case, the relationship between the appellant and the
respondents created a clear legal duty of care on the part
of the respondents for the safety of the car of the appellant. The appellant was a neighbour to the respondent,
and the latter owed legal duty of care to the former, the
breach of which entitled the appellant to reliefs sought.
Hence, this writer reasons that the decision of the trial
court is preferable in the circumstance of the case.
4.

Defenses to Liability on Defective Product

The case of negligence arising from defective products
is not yet a strict liability wrong. The defendant is legally entitled to certain defences. These range from inherent risks to statutory defences among others. These are examined below.
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tion of a carriage, it broke down and a stranger to the manufacture and sale sought to recover damages for injury sustained
allegedly due to the negligence in the work. It was held that
there was no cause of action either in tort or contract. The court
categorically ruled: “The only safe rule is to confine the right to
recover to those who enter into the contract; if we go one step
beyond that; there is no reason why we should not go fifty”.
The point of emphasis is that the categories of carelessness, which can assume the legal quality of negligence in
law of tort are never closed, much as social and economic life of
man remains infinite in variety and in degree. In Chapman v.
Pickersgill[85], Pratt CJ opined: “ I wish never to hear this objection again. This action is for tort: torts are infinitely various;
not limited or confined, for there is nothing in nature but may be
an instrument of mischief.” The cardinal principle of liability
for negligence, in the words of Lord Atkin: “is that the party
complained of should owe to the party complaining a duty to
take care, and that the party complaining should be able to prove
that he has suffered damage in consequence of a breach of that
duty”.[86] Each case depends on its own peculiar facts and circumstances.

a. Where a risk is inherent in a product and well known:
When a risk of a product is well known and widely publicised,
there can be no defect in the product if the risk occurs. In Richard v. LRC Products Ltd,[78] a condom was held not to be defective even though the woman became pregnant after its use. References
This was because there is always the risk of pregnancy even
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