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Abstract- The female child’s right to education is a complex
right, therefore it is important to discuss and evaluate female
child’s right to education in reference to both regional and
international legal instruments and its effect on the female child’s
right to education. A vast right and a notion vastly recognized by
most nations across the globe “the right to education” has been
emphasized to a large extent by the United Nations (UN)
organization in the International Covenant on Economic, Social
and Cultural Rights (ICESCR).Article 1 (2) of the Convention
Against Discrimination in Education (CADE), United Nations
Educational Scientific and Cultural Organization (UNESCO)
1960, prepared by the UNESCO, defines education as being, “all
types and levels of education, and includes access to education,
the standard and equality of education, and the conditions under
which it is given.” This article examines relevant international,
regional, and domestic Tanzanian laws providing for female
child’s right education. It seeks to prompt discussion by
identifying ambiguities where female child’s is inadequately
protected and is exposed to exclusion and expulsion from
schools. This article suggests that Mainland Tanzanian laws must
be in alignment with regional and international laws for
protecting and advancing the female child’s right to education as
a basic right.
Index Terms- Female child’s right to education, domestic
Tanzanian laws, regional and international legal instruments.

generally available and accessible to all. 3 These are rights that
signatory states actively work towards realising, particularly
through legislative measures, without discrimination of any
kind. 4
The Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) 1979 provides that
women shall have equal educational rights to men, for example,
on conditions of access and opportunities, including Continuing
Education Programmes. 5The Convention on the Rights of the
Child (CRC), 6 which defines a child as any human being under
the age of 18 years, re-emphasises educational pledges made
under the UDHR and ICESCR. 7 It could also be elaborated
further in the distinct manners by which the International
Covenant on Civil and Political Rights (ICCPR) and the ICESCR
has emphasized on the right to education.ICESCR especially
recognizes and elaborates the right extensively whilst laying
emphasis on the right in Articles 10, 13 and 14 of the Covenant.
In Article 10 (1) {Article 10 (1) of the ICESCR}, the ICESCR
compel the State to recognize that families deserve the widest
possible protection of female child’s right to education. Article
13 of the ICESCR elucidates on the right, extensively calling for
primary education to be made mandatory and free for all and
intensified as far as possible for those who have not completed
their primary education. It also calls for a development of a
system of schools at all levels. 8 Furthermore, it allows for parents
to choose the school of their desire to admit their children in
3

I. INTRODUCTION

U

nder the Universal Declaration of Human Rights (UDHR) it
is established that everybody has the right to education,
especially in the fundamental stages (meaning education at a
foundational and primary school level). 1Moreover, that education
shall be focused “…to the full development of the human
personality and to strengthening respect for human rights…” as
well as promoting “…understanding, tolerance and friendship
among all nations, racial or religious groups.” 2 The International
Covenant on Economic and Social Rights (ICESCR) further
specifies that fundamental education shall be available to all,
especially for those who have not completed a full primary
education. It also requires that secondary education shall be made
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accordance with their religious and moral convictions and also
permits the intervention of individuals and bodies to direct
educational institutions subject to the principles set in Paragraph
1 of Article 13 (The States Parties to the present Covenant
recognize the right of everyone to education. Article 14 merely
seeks to ensure that, where a State has not already implemented a
free and mandatory primary education plan, should do so within
a period of two years after becoming a party to the Covenant.It is
also states that a child’s parents, culture, and national values shall
be respected. 9
Mainland Tanzania has also ratified the African Union’s
African Charter on Human and Peoples’ Rights (ACHPR),1981
which reaffirms the right to education under Article 17. 10
Guidelines to the ACHPR, still in drafting, ensure that pregnant
female child should have the opportunity to continue her
education and that working children should be kept away from
the worst forms of child labour through incentives that keep them
in school. 11
The Constitution of Tanzania, currently under review,
affirms that every person has the right to education and that the
Tanzanian Government shall endeavour to provide equal
opportunities to education. 12 But these stipulations do not fall
under the Basic Rights and Duties section of the Constitution. 13
Subsequent acts guarantee compulsory enrolment in primary
education between the ages of 7 and 13, set the minimum age of
employment at 14 years and the age at which females can enter
into marriage at 15 years (14 under ‘special circumstances’). 14
Mainland Tanzania does not appear to have a clear policy on
female child being allowed in school during or after pregnancy. 15
1.2 FEMALE CHILD’S RIGHT TO EDUCATION
AMBIGUITIES
Despite of the UDHR, 1948 which remains the main
reference point for all other human rights frameworks, assumes
fundamental education to be sufficient in enabling the full
development of a human personality. However, what was
considered ‘fundamental’ in 1948 has surely changed in the past
68 years that have been witness to Mainland Tanzanian
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independence, the diversification of complex economic
systems. 16
By further defining the right to education as universal
access to free primary schools (defined as such in both the
ICESCR 1966 and the Tanzanian Constitution 1977), the scope
of what constitutes fundamental education has become even
narrower, violated and infringed. This has been encouraged by
international development sector practice, for example through
the Millennium Development Goals, which tend to adopt
exclusive approaches to achieving targets, such as increasing the
number of children enrolled in primary school by 2015. 17 This is
not intended to belittle the tremendous work that international
development does but to show that, in terms of appreciating the
context in which human rights coverage must be extended, it can
be limiting.Of course, understanding, tolerance and friendship
between people of different nations, races and religious groups
should be encouraged through education. But what the UDHR
and subsequent frameworks fail to understand is that societies are
divided in more ways than nation, race, and religion. There are,
for example, divides between rich and poor, men and women,
urban and rural, educated and uneducated, old and young. When
it comes to interpreting the law, these divisions can force
contradictions. For example, when a 13 year-old female child is
forced into an early marriage and out of school, it is a breach of
her right to education, her right to a full primary school
education, and is clearly illegal under Tanzanian law. However,
there remains an ambiguity since, even under the CRC, parents
and their cultural values must be respected. This is based on the
premise that people under the age of 18 years are ‘minors’ in
legal terms and must be represented through an adult guardian. 18
Yet, under Tanzanian law, it is not clear what the protocol should
be when a guardian forces harmful practices upon a child, or
where the boundaries between individual and collective, or
statutory and customary, cultural rights fall.
Part of the ambiguity lies in whether an adolescent female
child, especially one that is pregnant, is legally considered a
female child or an adult woman. According to the CRC, a female
child is someone under the age of 18 years and yet, under
Tanzanian law, female child can consent to marriage at the age of
15. 19 Thus, there is added confusion over whether a female
child is guaranteed the right to access further education because
she is a woman (a gender equality perspective) or a child (a child
protection perspective). This begs the question of how she is
legally protected if she does not fully fit into either of those
categories. In any case, to deny a female child’s right to
education because she is pregnant is a clear form of
discrimination contrary to regional and international legal
instruments.
Another element to consider is Mainland Tanzania’s dualist
legal system whereby a distinction is made between national,
16
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regional and international law. 20 Though the Mainland Tanzanian
Government is obligated to adhere to the regional and
international treaties that it has signed, regional and international
laws, 21do not apply in Mainland Tanzanian courts. 22 It may have
some leverage in a hearing, but unless statutes have been
incorporated into Mainland Tanzanian domestic laws, regional
and international laws do not count. 23 It is therefore the case that
a pregnant female child may be entitled to stay in school under
the ACHPR, but up to now there is no such provision in the
Tanzanian domestic laws including the Constitution of United
Republic of Tanzania.
1.3 THE FEMALE CHILD’S RIGHT TO EDUCATION IN
REALITIES
Mainland Tanzanian society has strong patriarchal elements
and, as with much of the African continent, this trickles down
into the female child’s right to education system. 24 Female child
grows up being told that she is subordinate to man. She becomes
burdened with time-consuming chores and watch her male peers
receive preferential access to education. 25 Without knowledge of
their rights to equality, and with few social support structures
through which to form sustainable advocacy movements (for
example, a school), it is hard for female child to challenge the
patriarchal status quo. Moreover, doing so can be met with strong
repercussions such as gender-based violence.
Having already considered the legal ambiguities of
Mainland Tanzania’s dualist legal system, the discrepancies
between regional, international and domestic jurisdiction on
access to education – another point to reflect on is how female
child is able to have her case heard, if she cannot represent
herself and lack the knowledge and tools to access the courts.
This situation, which is further exacerbated when a female child
cannot go to a school, clearly denies her right to education. In
Mainland Tanzania currently many laws’ provisions adversely
impede the female child’s right to primary education. For
instance, the provision of section 13 of the Law of Marriage Act
(1971), 26 which allows a girl of 14 or 15 years to marry, as there
are special circumstances to make the proposed marriage
desirable as the result this law has little mechanism and
enthusiasm for protecting and advancing the female child’s right
to primary education. In general early marriages constitute the
20
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vast majority of drop-out rates for reasons of pregnancy and early
marriage. 27 Regarding to the Law of Marriage Act, the female
child is being deprived from accessing her right to education. 28
An illustrative case of violation of the female child’s right to
education was found in case of the case of Republic v.Ndimi
Mgeta, 29 the High Court of Tanzania regretted, but acquitted the
accused under the charge of impregnating a school pupil of 17
years arguing that the law covered only girls between 7 and 13
years.
It is fortunate that, this blunder was rectified in the Primary
School (Compulsory Enrollment and Attendance) Rule. 30 In this
rule the word “girl” is not used in place thereof there is phrase
“school child”. Under Rule 2 “School Child” is defined to mean
any child who on the effective date has attained the age of seven
years and includes any child who is pursuing primary school.
Hitherto, what can happen without protection and
advancement of female child’s right to primary education is
found in the case of Republic v.Tatu Shabani, 31in this case Tatu
Shaban was sentenced in 2003 to six months in prison for not
attending school. Tatu had been a pupil of Mkuyuni Primary
School in Morogoro, in Tanzania. She was expelled after she
became pregnant; pregnancy was a disciplinary offence. After
her expulsion, she could no longer go to school. 32
In the country the Law of Child Act, provisions relating to
right to education is incorporated in only one part (i.e. Part II)
which is generally weak and not protective enough to incorporate
the entire body of international and regional legal instruments
available for the protection and advancement of the female
child’s right to education. 33
The Law of Child Act has failed to incorporate the
protection and advancement of the female child’s right to
primary education as stipulated under the international and
regional legal instruments. 34In this thesis the researcher noticed
27

Islem, Y.(2007) “Child Marriage and its Impact on the Health
and Welfare of the Girl Child” Vol.6 No.6. The Justice Review,
(nola). P.12
28
Islem, Y.(2007) “ Child Marriage and its Impact on the Health
and Welfare of the Girl Child” Vol.6 No.6. The Justice Review,
(Nola). P.12
29
[1983] TLR 64(HC).
30
GN No.280 of 2002
31
Criminal Case No. 322 of 2003 at the Primary Court in
Morogoro Region, Tanzania.
32
Ibid,,,, “Tatu was in a ‘Catch-22’ situation, in breach of the law
on compulsory school attendance but unable to comply with that
law. It is not clear how Tatu’s case will figure in education
statistics but, legally, she became a delinquent by the mere fact
that she had become pregnant as a primary school pupil.
Pregnancy ended both her childhood and her education.”
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the promulgation of the afore-cited laws have little to do with the
reinforcement of female child’s right to education due to
ineffective measures for enforcement of the laws. 35
(3)
1.4 CONCLUSION AND SUGGESTIONS
As the right to education is an interdependent and
indivisible right that creates the foundation upon which other
rights are realized, female child’s ability to enjoy this right free
from violation is paramount. The Researcher hopes that the
following recommendations will be useful to Tanzanian
government with its legal obligations to comply with
international laws in the context of protecting and advancing the
female child’s right to education. From the ongoing discussion
the following are the recommendations that are proposed by the
researcher in order to improve access to female child’s right to
education.
1.4.1 REVIEW OF NATIONAL LAWS
It is recommended that the laws of Tanzania including
Constitution of United Republic of Tanzania and other Laws to
be reviewed and amended in order to conform to the regional and
international laws for the protection and advancement of the
female child’s right to primary education.
(1) Ensure that the New Constitutional framework recognises
right to education in the Bill of Rights which will be
enforceable in the court of law as enshrined in the Basic
Rights and Duties Enforcement Act of 1994.
(2) Amend the law of Marriage Act to raise the minimum age
for marriage for females to 18, in line with international
human rights standards. The government should show
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leadership on child marriage by making 18 the minimum age
in the Marriage Act and providing stronger protections
against child marriage.
Amend the Education (Expulsion and Exclusion of Pupils
from Schools) Regulations by removing “wedlock” as a
ground for expulsion and adding a regulation that states
explicitly that neither pregnancy nor wedlock are grounds
for expulsion or exclusion.
Issue a circular to all teachers, school administrators, and
school inspectors stating that (1) the national expulsion
regulations do not require the expulsion or exclusion of
pregnant students; (2) the expulsion and exclusion of
pregnant students from primary or secondary schools is
inconsistent with national and international human rights
law; and (3) the expulsion and exclusion of female students
on the basis of pregnancy is prohibited in all government
and private schools.
Amend the Education (Corporal Punishment) Regulation
Amend the Employment and Labour Relation Act No.6 of
2004 under section 5(1) which allows child labour.
Amend the Law of Child Act 2009 under section 77 (1 & 2)
which allow child labour.
Amend the Public Service (Negotiating Machinery) Act
2003 that prohibits a person, being a public servant or
otherwise, to persuade or to incite any public servant to take
part in a strike or lock-out to provisions of Sections 26 and
27 of this law and Section 28(1) of the Public
Service(Negotiating Machinery) Act) 2003.
Ensure that teachers are adequately trained and equipped
with the necessary resources to teach this material and raise
efficiency and effectiveness in delivery of education by
improving the pupil/teachers ratio as provided under Article
12.-(1) which provides that; “All human beings are born
free, and are all equal,” and as also the Teachers’ Service
Commission Act 2015 under Section 5(d & i) provides that;
“there should be equitable deployment and distribution of
teachers among and within local government and schools
and access the teachers situation and advise the minister
responsible for teachers training number, type and level of
teachers needed in the country” 36

1.4.2 ENSURING TEACHERS ARE ADEQUATELY
TRAINED AND SUFFICIENTLY PAID
In ensuring and enhancing the quality of education and
teaching, the Tanzanian Government has regularly to review and
increase salaries for teachers every year. However, teachers are
still one of the lowly paid civil servants in Tanzania. This has
been normally attributed to the poor economic situation prevalent
in the country. 37 However, teachers have always been adamant to
accept this version of lame excuse by government; consequently,
resorting to habitual go-slows and strikes. 38 In most of these
36
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strikes, the Tanzanian Government has been using the powers of
the Court to declare the strikes unlawful through the provisions
of the existing labour laws. 39
However, the government must ensure that teachers are
adequately trained and equipped with the necessary resources to
teach this material and raise efficiency and effectiveness in
delivery of education by improving the pupil/teachers ratio as
provided under Article 12.-(1) of the Constitution of Tanzania
which provides that; “All human beings are born free, and are all
equal,” and as also the Teachers’ Service Commission Act 2015
under Section 5(d & i) provides that; “there should be equitable
deployment and distribution of teachers among and within local
government and schools and access the teachers situation and
advise the minister responsible for teachers training number, type
and level of teachers needed in the country” 40
1.4.3 TEAM WORKING STRATEGY
It has obvious that the female child’s right to education is
not protected and advanced adequately because stakeholders do
not have joint efforts inside and outside the education system in
Mainland Tanzania. Thus, it is recommended that joint efforts
and teamwork towards female child’s right to primary education
by stakeholders 41 must be channeled targeting on the protection

morale
amongst
teachers
stemming
from
chronic
maladministration of the education sector. It is the law in
Tanzania that, where an employee or a trade union or an
employer or employer’s association engages in a lockout or
strike that is not in compliance with the law or engages in
prohibited conduct, the Labour Court may exclusively deal with
such person in a n number of manner. In the first place, the
Labour Court may issue an injunction restraining any person
from participating in unlawful strike or lockout; or engaging in
any prohibited conduct [Section 84] (1)(a)(i) and (ii) of the
ELRA. See also Chama cha Walimu Tanzania v The AttorneyGeneral, [2008] 2 EA 57. The injunction may only be issued
after the applicant has served on the respondent a notice within
forty-eight hours of the application [Section 84 (3)ELRA]. In
addition, Section 27 of the Public Service (Negotiating
Machinery) Act also prohibits striking or locking out by public
servants in any employment or services rendered to the Central
and the Local Government Authorities or any other person that
‘caused the interruption or continued interruption which
endangers the life, health or personal safety of the whole or part
of the population.’ The Public Service (Negotiating Machinery)
Act further prohibits a person, being a public servant or
otherwise, to persuade or to incite any public servant to take part
in a strike or lock-out contrary to the provisions of Sections 26
and 27 of this law (See particularly Section 28(1) of the Public
Service(Negotiating Machinery) Act) 2003.
39
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and advancement female child’s right to primary education in
Mainland Tanzania.
1.4.4 ATTITUDE CHANGE
This research recommend that, the society members have
folded together their hands on glancing their eyes on the
protection and advancement of the female child’s right to
primary education because she is vulnerable. Because most of the
societies, do not appreciate that; the female child is an individual
person who needs protection and advancement from harmful
cultures, cruelty, and any other kinds of mistreatment in the
community.
This is because the community lacks knowledge of
national, regional and international laws available for protection
and advancement of the female child’s right to primary
education. Therefore, this study recommends that members of the
society should be educated on how to protect and advance the
female child’s right to education and lastly accordingly urge to
change their attitudes towards female child’s right to education in
considering her right to education in the society.
1.5 HARMONISATION OF NATIONAL LAWS INTO
REGIONAL AND INTERNATIONAL LAWS
1 5.1 INTERNATIONAL LAW
The government of Tanzania must domesticate
international
human rights
treaties
already
ratified
including, Convention on the Elimination of All Forms of
Discrimination Against Women,(CEDAW)1979, Convention on
the Rights of the Child,(CRC) 1989, Declaration of the Rights of
the Child, 1959, International Covenant on Economic, Social and
Cultural Rights,(ICESCR) 1966, Optional Protocol to the
International Covenant on Economic, Social and Cultural Rights
: Resolution / adopted by the General Assembly, 2009, Universal
Declaration of Human Rights, (UDHR)1948 and UN Human
Rights Council, Optional Protocol to the Convention on the
Rights of the Child on a Communications Procedure: Resolution
/ adopted by the Human Rights Council, 2011.
1.5.2 REGIONAL LAW
Hitherto, Tanzania has also signed and ratified regional
treaties, so it has to take measures to domesticate into the
national laws such as African Union, Protocol to the African
Charter on Human and People's Rights on the Rights of Women
in Africa, (Banjul Charter),2003, Organization of African Unity
(OAU), African Charter on the Rights and Welfare of the
Child,1990, South African Development Community (SADC)
Protocol on Gender and Development 2008 and the African
Charter on Human and Peoples’ Rights (ACHPR), 2000.
In Mainland Tanzania the female child’s right to education
remained limited at best due to lack of incorporation of the
national laws into regional and international law. It is therefore
crucial to incorporate national laws into regional and
international law so as to complement the efforts that are
undertaking the aegis of the female child’s right to education as
enshrined under the regional and international laws.
The country also should make female child’s right to
education free and compulsory, at primary level and this should
be understood as central progress towards protection and
advancement of the female child’s right to education. Also
www.ijsrp.org
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indirect costs such as school feeding, transportation, uniforms
and materials, should also be free provided in the country.
Since Mainland Tanzania is a signatory to various regional and
international laws then it should be directed towards
transforming education legislation, policy, governance,
budgeting and practice in ways that increase the availability,
accessibility, acceptability and adaptability of female child’s
right to education as enshrined under regional and international
laws.
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